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INTRODUCTION

The Tax Cuts and Jobs Act (TCJA) radically changed
the international tax system. It slashed taxes on
corporate income, both domestic and foreign. It
encouraged U.S. multinational corporations to shift
jobs, profits, and tangible property abroad, and keep
intangibles home. This report describes the new
international tax system—and its many gaps—and
also provides a road map for how to fix these gaps and
surveys recent legislative approaches.

For many years, multinational corporations and
their lobbyists claimed that the U.S. tax system
was “uncompetitive” because it taxed corporations
at 35 percent and applied that tax rate to income
earned worldwide.! But this criticism only told half
the story. While the nation’s statutory tax rate was
high, a myriad of tax breaks and loopholes in the
code translated to a much lower effective rate. In fact,
a study by the Institute on Taxation and Economic
Policy (ITEP) found that from 2008-2015, profitable
Fortune 500 companies paid an average federal tax
rate of 21.2 percent, with many companies paying
nothing at all.2 Indeed, before the new tax law, the
percentage of U.S. corporate taxes as a share of GDP
was substantially below the OECD average.®

Similarly, the nation didn’t meaningfully have a
worldwide tax system. Under the previous law, the
United States only nominally taxed corporations’
offshore earnings, minus foreign taxes already
paid. The reason that the U.S. could be said to only




“nominally” have a worldwide system is that the law allowed companies to indefinitely
defer paying taxes on earnings from their foreign subsidiaries and there was no legal
obligation for foreign subsidiaries to pay dividends, which would trigger U.S. taxes. So,
companies openly stockpiled their foreign earnings in tax havens. Allowing companies
to indefinitely avoid paying taxes on their offshore earnings made the federal tax system
economically similar to a territorial tax system in that many companies ended up paying
little or nothing on much of their offshore earnings.*

The opportunity to avoid taxes on offshore profits also encouraged multinational
corporations to shift profits into tax havens through accounting tricks and loopholes and
then keep those profits there (on paper at least). The system also created an incentive
to move operations into low-taxed jurisdictions. As a result, U.S. companies held an
astounding $2.6 trillion in profits offshore® and avoided an estimated $100 billion annually
in taxes through offshore tax avoidance.®
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Time will tell how effective or damaging the changes are, but early indications are
not good. Aside from a substantial increase in complexity, the initial estimates from
the non-partisan Joint Committee on Taxation (JCT) indicate that rather than raising
revenue, the international provisions (excluding one-time revenue from the repatriation)®
will decrease revenue by $14.4 billion over the next 10 years.? In other words, rather than
raising revenue from the $100 billion lost each year from international tax avoidance,
the international provisions give away more revenue to multinational corporations. In
addition, a recent analysis by the non-partisan Congressional Budget Office (CBO) noted
that the new law will continue to allow companies to avoid taxes on hundreds of billions
of dollars in offshore income, while at the same time creating a significant new tax
incentive for companies to shift jobs and profits offshore.®

These non-partisan analyses make it clear that the TCJA's international provisions
need substantial reform. The first section of this report highlights how the new
international provisions work and the issues they create. The second section of the report
examines a series of reforms to improve the fairness and efficiency of the international
tax system.
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PART 1: THE NEW INTERNATIONAL TAX SYSTEM
A. OVERVIEW OF THE NEW INTERNATIONAL TAX

SYSTEM

TABLE 1

How Corporate Income is Taxed Under New International

Provisions in 2019

DOMESTIC INCOME FOREIGN INCOME

1. Domestic income taxed at 21%, minus applicable
deductions and credits.

2. Foreign derived intangible income (FDII)
effectively taxed at new low rate of 13.125% via new
37.5% deduction. The amount of income eligible for
the deduction is reduced by 10% of the specified
tangible assets in the U.S. of the company.

3. Domestic income will be subjected to new
alternative minimum tax (Base Erosion and Anti-
Abuse Tax or BEAT) of 10 percent of the company's
taxable income plus certain payments to related
foreign companies that are deductible under the
regular corporate tax.

1. Previously untaxed accumulated offshore
earnings will be subject to a one-time transition tax
rate of 15.5% on earnings held in cash and 8% on
earnings held in illiquid assets.

2. Highly mobile income, such as royalty and
interest income, will continue to be immediately
taxed under Subpart F rules at the full domestic
tax rate (21%), less any applicable foreign tax credits.

3. Foreign income not subject to Subpart F receives
two significant benefits. First, the company pays
no U.S. tax on earnings equal to 10% of their
tangible offshore assets. Second, all remaining
income (known as “global intangible low-taxed
income” or GILTI) will be taxed at a rate that is 50%

of the normal U.S. corporate rate (creating a tax
rate of 10.5%). The company can apply a tax credit
of 80 percent of foreign taxes paid to their GILTI tax
liability.

MOVING TO A TERRITORIAL TAX SYSTEM

Theoretically, the major international change of the TCJA is that it shifts the United
States from a worldwide to a territorial corporate tax system." Under a pure territorial tax
system, U.S. companies would owe no taxes on their offshore earnings. The new tax law
moves in this direction by exempting from taxation earnings repatriated to the United
States from foreign subsidiaries (also known as a 100 percent dividend exemption). This
change loses more revenue than any other change in the international portion of the tax
law ($223.6 billion over the next 10 years).”2

At the same time, and despite the new law'’s territorial framework, the law requires
U.S. companies to pay a tax immediately on a portion of their offshore earnings
determined to be “global intangible low tax income” or GILTI (discussed below). The
drafters of the new law understood multinationals would, otherwise, shift profits to
offshore tax havens. In addition, the new tax law maintains the existing Subpart F rules,
which require the immediate taxation of certain highly mobile income such as royalties,
dividends, and interest (as well as some limited active business income). In other words, it
created a hybrid of the worldwide and territorial systems in which repatriation is tax-free,
but certain foreign profits are subject immediately to a minimum level of taxation in the
hands of the U.S. shareholder.
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The TCJA also adopted an anti-abuse rule, designed to limit the stripping of income
from the U.S. to foreign affiliates, the Base Erosion and Anti-Abuse Tax or BEAT
(discussed below). Unfortunately, these steps are likely to be ineffective in practice and
will lead to continued profit shifting and international tax avoidance.

@ TRANSITION TAX ON ACCUMULATED OFFSHORE EARNINGS

Under previous law, companies could
defer paying U.S. taxes on offshore
earnings as long as they did not
technically repatriate those earnings
(either by paying a dividend or what the
law deemed to be a dividend). This rule
drove companies to stash an estimated
$2.6 trillion in untaxed earnings
offshore (on paper at least).* As part
of its transition to the new tax system
under which companies’ repatriation
of offshore income is tax-free, the TCJA
deemed all accumulated unrepatriated
earnings immediately taxable at a rate
substantially lower than the 35 percent
rate they previously would have owed
upon repatriation. For all earnings held
in cash or cash equivalents, companies
are required to pay a rate of 15.5 percent.
For all earnings held in illiquid assets,
companies are required to pay a rate of
8 percent. These effective tax rates are
created by providing a deduction of 22.9
percent for liquid assets and 44.3 percent
for illiquid assets.

Companies can reduce the transition
taxes they owe with foreign tax credits
generated by previous taxes that they've
paid, but their foreign tax credits are
reduced proportionately (44.3 percent
allowed for cash and 22.9 percent for
non-cash).

Companies owing the transition
tax can pay the tax interest-free in
installments over a period of eight years.
In the first five years the installments are
8 percent of the total each year, in year
six 15 percent, in year seven 20 percent,
and in year eight 25 percent. Allowing
companies to defer paying the full tax

over 8 years represents a substantial
discount on their real tax rate given

the time value of money—on top of the
huge tax benefits many companies
have received from postponing tax on
these profits in the years since they were
earned.®?

This huge stash of offshore cash
represented an important short-term
option for making corporate tax reform
somewhat more affordable—but the
new law fails to take full advantage of
this option. The Institute on Taxation
and Economic Policy has estimated that
companies previously owed more than
$750 billion on their offshore earnings.
Given that the JCT expects that the
transition tax will raise $338.8 billion in
revenue,* this means the transition tax
provides a tax windfall of more than
$400 billion to those companies who
held their earnings offshore to avoid
taxes.** This $400 billion, of course, is
significantly understated when the time-
value interest benefit to companies of
the back-ended payment of the $338.8
billion is considered. In one of many
budget gimmicks, lawmakers used the
revenue from the transition tax to pay
for the cost of long term tax cuts, even
though the revenue generated is only
a one-time benefit and the cost of the
other permanent corporate tax cuts will
be ongoing.
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B. COMPONENTS OF THE NEW INTERNATIONAL
TAX SYSTEM

GLOBAL INTANGIBLE LOW-TAXED INCOME (GILTI)

The goal of the tax on so-called global intangible low-taxed income or GILTl is to
ensure that foreign subsidiaries of U.S. companies with excess returns on their offshore
investments pay some minimum level of tax. This provision and the Base Erosion and
Anti-Abuse Tax (BEAT discussed below) were the two major provisions that were created
to help combat tax avoidance and generate revenue to offset the cost of the move to
a territorial tax system. Unfortunately, they both will likely fall short of their intended
purpose.

What exactly is GILTI? GILTI is the income the foreign
subsidiary of a U.S. company earns in excess of 10 percent @ WHAT IS GILTI?
of the subsidiary’s specified tangible assets (technically, the

tax “basis” of the assets, which may decline somewhat over Global Intangible Low-Taxed Income
time). Eor exarjn.ple, a co.mpany with $500 of earnings and GILT! is defined as foreign income in
$1,000 in specified tangible assets would have GILTI of $400 excess of 10 percent of a company's

(the excess of $500 over 10 percent of $1,000). The idea behind offshore tangible assets. The tax on GILTI
. K . . . is unlikely to discourage companies
this approach is to only tax foreign income that constitutes from shifting profits offshore.

an excessively high return on investment, rather than a more
typical return on investment. To be clear, while the name
“global intangible low tax income” implies that this income is exclusively intangible
income, GILTI includes all income, with few exceptions, over the 10 percent of specified
tangible asset threshold.” In addition, GILTI also may not count all intangible income,

because of serious flaws in its formulation.

Exempting 10 percent of specified tangible asset mechanism creates three significant
problems. First, only taxing GILTI could allow many companies to pay nothing on offshore
profits as long as their profits are lower than 10 percent of tangible offshore assets.

Second, it creates a substantial incentive for companies to move tangible assets offshore

to increase the 10 percent base not subject to GILTI taxation. This is the reasoning behind
the CBO's analysis saying that the provision “may increase corporations’ incentive to locate
tangible assets abroad.”™ Finally, to the extent that the goal is to tax only excess returns, the
10 percent rate likely will be well above the rate needed to accomplish this goal given that
the typical normal rate of return on investment is much lower than 10 percent.

After determining the level of GILTI by subtracting the 10 percent of tangible assets,
the TCJA technically applies the full 21 percent corporate tax rate, but with a 50 percent
deduction on these earnings, making the effective rate on GILTI 10.5 percent. In addition,
companies can apply foreign tax credits to reduce the resulting tax liability. These foreign
tax credits are applied at 80 percent of their value. Because of the reduction of the value
of foreign tax credits, a company would need to pay a foreign tax rate of 13.125 percent
(13.125% x 80% = 10.5%) to guarantee that it owes no residual U.S. tax.

Unlike some previous foreign minimum tax proposals, the TCJA's tax on GILTI allows
foreign tax credits to be applied on a worldwide basis. This will continue the game
playing of “cross-crediting” because it allows companies to use excess foreign tax
credits generated in higher tax countries to offset using taxes owed in low- or zero-tax
countries.’®
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TABLE 2

Simplified Examples of Taxation of GILTI in 2019

COMPANYA COMPANYB COMPANYC

Foreign Subsidiary Profit 1,000 1,000 1,000
Foreign Tax 100 100 50
Foreign Tax Rate (Foreign Tax / Foreign Profit) 10% 10% 5%
Offshore Tangible Assets 10,000 2,500 100
EsesdeLtJ;:E(i?S(;)c))r Tangible Assets (Offshore Tangible 1000 250 10
GILTI (Foreign Profit - Deduction for Tangible Assets) 0 750 990
GILTI Tax (10.5% x GILTI) 0] 78.75 103.95
Foreign Tax Credit (80% x Foreign Tax) 80 80 40
Residual U.S. Tax Owed (GILTI Tax - Foreign Tax Credit) 0.00 0.00 63.95
U.S. Residual Tax Rate 0.0% 0.0% 6.4%
Total Worldwide Rate (U.S Tax + Foreign Tax) 10.0% 10.0% 1.4%

To understand how the tax on GILTI could apply in practice, it's worth exploring the
calculation examples in the table above. For Company A, its $10,000 in offshore tangible
assets mean that it can exclude $1,000 of foreign profits in calculating its GILTI. Since the
company only has $1,000 in foreign profits, it therefore has $0 in GILTI and, thus, has no
profits for the residual tax to apply to.

In contrast, Company B has $2,500 in offshore tangible assets, which means it can
exclude $250 from GILTI. Given its $1,000 in profits, the company therefore has $750 in
GILTI. The tax owed on GILTl is 10.5 percent, so the company has $78.75 in tax liability
before considering its foreign tax credits. Because Company B has paid $100 in foreign
taxes, it has $80 in foreign tax credits that can be applied to reduce its GILTI liability and
because the company only owes $78.75 in GILTI taxes, the foreign tax credit in this case
would completely wipe out the residual tax owed.

Company C has $100 in offshore tangible assets and $1,000 in foreign profits,
meaning that it starts off with a GILTI liability of $103.95. Company C has only paid a
foreign tax of $50, meaning that it has only $40 of foreign tax credits. This means that
the residual tax it would owe to the United States would be $63.95 or an additional tax of
6.4 percent. Overall, Company C's worldwide tax rate (foreign plus the residual U.S. tax)
would total 1.4 percent under this scenario.

There are several key points to take away from these hypothetical, but plausible,
scenarios. First, despite being portrayed as a minimum tax of 10.5 percent, the
combination of the application of foreign tax credits and the 10 percent base of offshore
tangible assets guarantee that many companies will end up paying much lower rates
or even nothing on their offshore earnings. Second, the fact that companies can end up
paying a rate of less than half the U.S. rate of 21 percent imposed on domestic profits
creates a significant tax incentive for companies to shift their profits, on paper at least,

(& RELATED BLOG >> New Legislation Would Close Significant Offshore Loopholes in the Tax Cuts and Jobs Act
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offshore. Third, to the extent that tax rates matter, the lower tax rate on offshore income
also creates an incentive to move real jobs and operations offshore to obtain a lower tax
rate.

Over the first 10 years of the TCJA, the tax on GILTI is estimated to raise $112.4 billion
in revenue.” To help offset the long-term cost of the TCJA, the deduction for GILTl is
decreased from 50 percent to 37.5 percent in 2026, meaning that the effective rate on
GILTI will go from 10.5% to 13.125%.

FOREIGN DERIVED INTANGIBLE INCOME (FDII)

If GILTI is meant to be the stick to prevent companies from profit shifting, the tax
break on foreign derived intangible income (FDII) is supposed to be the carrot to
encourage companies to increase their business operations and use their intangible
assets within the United States. The idea is that companies will receive a tax break on
domestic profits they earn in the United States from sales abroad. Under the new policy,
income defined as FDII receives a deduction of 37.5 percent, which means the effective
tax rate on this income would be 13.125 percent.

What constitutes FDII? Following the pattern set by the GILTI definition, FDII is
defined as domestic profits earned from sales abroad above 10 percent of a companies’
specified U.S. tangible assets. Once again, the break is not limited to intangible income.
For example, if a company has $10,000 in tangible assets in the United States and $2,000
in foreign derived profits, then it would have $1,000 in FDII eligible for the 37.5 percent
deduction. It is worth noting that because in the case of FDII having more tangible assets
in the United States means a smaller tax break, this provision further exacerbates the
incentive for companies to move their tangible assets offshore to lower their taxes.

TABLE 3
Simplified Examples of Taxation of FDII in 2019

COMPANYA COMPANYB COMPANYC

Foreign Derived Profit 2,000 2,000 2,000
Onshore Tangible Assets 20,000 10,000 5,000
Essdet;;:';i?g;?r Tangible Assets (Onshore Tangible 2,000 1,000 500
Zstlleéz)oreign Derived Profit- Deduction for Tangible 0 1000 1500
Deduction on FDII (FDII x 37.5%) 0 375 563
Total Tax Break (Deduction on FDII x 21%) 0 79 n8
Total As a Percent of Foreign Derived Profits 0 3.9% 5.9%

The FDII may not be effective in encouraging companies to relocate their intangible
assets, or operations that use intangible assets to the United States. Foreign companies
still have an even greater incentive to locate their intangible assets in tax haven countries
where they can pay single digit tax rates or nothing at all on their intangible income. In
practice, the FDII rate would only equal or be more beneficial than the GILTI rate if the
U.S. company has zero specified tangible assets and the foreign company was paying a
foreign tax rate of 13.125 percent or higher.
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The FDII also appears ripe for abuse. Companies could attempt to expand the scope
of the break outside the original intent of the TCJA by selling their products to separate
foreign distributors that then sell back the items into the United States. This action would
essentially turn domestic income into export income that could potentially receive the
lower tax rate.’®

If the FDII provision is unlikely to attract a significant amount of new business
operations and intangible assets to the United States, then it should be seen less as
an incentive and more as a windfall to those export oriented domestic companies and
multinationals that have held intangibles domestically and conducted operations in the
United States for years.

In addition, the FDII's long term efficacy is dubious because it likely violates
World Trade Organization (WTQ) rules against subsidizing exports.”” In fact, the Tax
Commissioner for the European Commission has already said that the European Union is
likely to challenge the provision at the WTO.2° A successful WTO challenge would mean
either the United States would have to eliminate the provision or face retaliatory trade
measures.

Over the first 10 years of the TCJA, the FDII is estimated to lose $63.8 billion in
revenue.” To help offset the long-term cost of the TCJA, the FDII deduction is reduced
from 37.5 percent to 21.875 percent in 2026, meaning that the effective rate on FDII will
go from 13.125% to 16.406%.

BASE EROSION AND ANTI-ABUSE TAX (BEAT)

The Base Erosion and Anti-Abuse Tax, or BEAT, is an alternative minimum tax created
with the intention of preventing multinational companies from using various payments
such as interest, royalties, rents, service fees, etc. to shift their profits out of the United
States. To determine whether a company has liability under the BEAT, it adds back to
its taxable income the deductions it took for certain payments to its related foreign
companies. If 10 percent of this total exceeds the taxes already paid on its taxable income,
then it pays the difference.

TABLE 4
Simplified Examples of Taxation of BEAT in 2019

COMPANY A COMPANYB COMPANYC

Domestic Income 1,000 1,000 1,000
Domestic Tax 210 210 210
Domestic Tax Rate 21% 21% 21%
Payment to Foreign Subsidiary 1,500 1,000 5,000

BEAT Tax Base (Payment to Foreign Subsidiary +

; 2,500 2,000 6,000
Domestic Income)
Tax Owed Under BEAT (BEAT Tax Base x 10%) 250 200 600
Additional Tax Owed (Tax Owed Under BEAT - 40 0 290

Domestic Tax)
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For example, assume that Company A has taxable income of $1,000 and a regular
corporate tax bill of $210 (21 percent) and deductible payments to a foreign subsidiary of
$1,500 for royalties. Under the BEAT, the company would add back the $1,500 in royalties
and multiply the result ($2,500) by 10 percent. The resulting tax would be $250, which is
higher than the regular corporate tax liability of $210. The company owes an additional
$40 in taxes.

Like the FDII, the BEAT appears to invite various tax-minimization strategies that could
sharply limit its effectiveness. The BEAT does not apply to companies with gross receipts
that average under $500 million over three years, a level that exempts a significant
number of multinational corporations from the tax and creates a significant incentive
for companies to stay just under the threshold. In addition, it only applies to companies
whose tax benefits from base erosion exceed 3 percent of their overall deductions,
again allowing many companies to avoid the tax and creating a significant incentive
to manipulate their deductions to avoid crossing the threshold. Finally, the deductible
payments targeted by the BEAT do not include cost of goods sold, which could allow
companies to package their royalties with cost of goods sold and avoid triggering BEAT
liability.??

Also like the FDII, the BEAT potentially conflicts with WTO rules and tax treaties by
imposing what may be a discriminatory tax on certain income.?

For all its flaws, the BEAT remains the most significant international anti-base erosion
measure in the new law, which is reflected by the fact that the Joint Committee on
Taxation (JCT) estimates that the BEAT will raise $149.6 billion in revenue over the next 10
years.?* The applicable tax rate for the BEAT is 5 percent in 2018, 10 percent for 2019-2025,
and 12.5 percent after 2025.

PART 2: REFORMING THE INTERNATIONAL TAX
SYSTEM

Given the state of the international provisions within the tax code created by the
TCJA, what is needed now is a new tax reform effort that seeks to make the system fair
and ends rampant international tax avoidance. To achieve these goals, international tax
reform should embrace the following three broad policies.

1. EQUALIZE THE RATES: Congress should equalize the rates so that companies
based in the United States pay the same tax rate on their offshore earnings as they
do on their domestic earnings.

2. ELIMINATE INVERSIONS: Congress should enact provisions that will eliminate the
incentive and ability of companies to reincorporate offshore to avoid taxes.

3. CREATE TRANSPARENCY: Congress should require companies to publicly
disclose basic tax, income, and other financial information on a country-by-country
basis.
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THREE NEXT STEPS FOR TAX REFORM: EQUALIZE THE RATES, ELIMINATE
INVERSIONS, CREATE TRANSPARENCY

Equalize the Rates

As discussed above, there are a number of ways in which the new international
tax system provides tax advantages to different forms of offshore income. The
straightforward way of preventing this is to require U.S companies to pay the same tax
rate on their foreign and domestic earnings. This section discusses several important
reforms that could help achieve this sensible goal.

First, equalizing the rates would mean eliminating the 10 percent of specified tangible
assets factor in the FDIl and GILTI computations.?® This feature of the new law creates a
clear and harmful incentive for companies to move real jobs and operations offshore and
will likely allow many companies to avoid all taxes on their offshore earnings.

Second, equalizing the rates would mean eliminating the 50 percent deduction on
GILTIl, meaning that the effective rate would go from 10.5 percent to the full 21 percent
rate that is applicable to domestic income. The 10.5 percent effective rate is a powerful
motivation to shift profits and real operations from the United States to offshore tax
havens, an incentive that loses substantial revenue and encourages significant tax
avoidance and loss of U.S. jobs. Relatedly, foreign income of oil and gas companies
should not be exempt from residual taxation as is allowed under the current GILTI
regime.

Third, equalizing the rates would mean eliminating the tax break for FDII. This tax
break creates an unjustified windfall for certain types of income and is likely to trigger
retaliation from trade partners.

Finally, equalizing the rates would mean applying the foreign tax credit limitation on
a per-country, rather than worldwide basis. Such a policy would ensure that companies
could no longer blend income tax from low and high tax jurisdictions to artificially
lower their U.S. taxation through artificially managing their foreign tax credits, a well-
documented loophole that the new law failed to close.

Eliminate Inversions

While the attention paid to inversion transactions has waned, the need to prevent tax-
motivated expatriations has not diminished. Despite all of the rhetoric from proponents
of the TCJA, there are still significant incentives for companies to invert. In fact, in recent
months a U.S. based auto parts supplier announced that it will invert, despite the TCJA
and anti-inversion regulations enacted by the Treasury Department.?® In addition, closing
down other loopholes could spur more companies to pursue the inversion loophole as a
last-gasp strategy to continue their tax avoidance, which makes additional anti-inversion
measures a vital complement to these provisions.

The most vital component of an anti-inversion strategy is to tighten the definition of
a foreign corporation. Lawmakers should prevent a company from becoming foreign
through a merger if it continues to be managed and controlled in the United States or if
a majority of the U.S. company’s shareholders own the resulting company.

Building on this, lawmakers should crack down on the incentive to invert by restricting
the ability of multinational companies to reduce their taxes through payments to
offshore subsidiaries. First, this should include enhancing the BEAT by including cost of
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goods sold as part of the BEAT base. Second, it should include further restrictions to the
deductibility of excess interest payments.

Finally, it is worth noting that the TCJA did include some strong anti-inversion
measures, such as making companies pay the full rate rather than a reduced rate on
earnings deemed repatriated by the TCJA and including cost of goods sold as part of the
BEAT base for inverted companies.?’” Such provisions should remain intact, but with the
lower threshold for what constitutes an inverted company.

Create Transparency

Tax haven abuse and international tax avoidance has managed to thrive largely
because it has been able to operate outside the view of the public and lawmakers. To
truly ensure that our international tax system is fair, companies should be required to
come clean about the amount of taxes they pay (and the amount they avoid) by publicly
disclosing basic information about their operations on a country-by-country basis.

Before the passage of the TCJA, information on the offshore tax approaches of
multinational corporations was shrouded in secrecy, with only scant information on
which to gauge how companies are shifting profits offshore. One of the only proxies
for gauging the scale of offshore tax avoidance was the disclosure by companies in
their annual reports of the amount of “permanently reinvested earnings” or untaxed
offshore earnings they maintain.?® With the end of the deferral system companies will
no longer have any incentive to maintain these offshore earnings stashes and thus the
public, investors, and lawmakers will no longer be able to use this data point as a proxy
for measuring offshore tax avoidance. ?° In other words, following the passage of the
TCIA, there will be even less useful data points for gauging the volume of international
corporate tax avoidance.

To bring real transparency to the international tax system, Congress should require
companies to publicly disclose in financial filings their total revenues, profit, income
tax paid, tax cash expense, stated capital, accumulated earnings, number of full-time
employees, and book value of tangible assets on a country-by-country basis. This
requirement should not present any additional cost to many companies who are already
required to disclose this information to the IRS.3¢

If Congress does not act, the Securities and Exchange Commission (SEC)® or the
Financial Accounting Standards Board (FASB)*? should act to require country-by-country
reporting by major corporations. Both organizations have an obligation to the public and
investors to require companies to disclose this crucial information.

Do Not Harm

As part of an effort to reduce the long-term cost of the TCJA, the effective tax rate
on GILTl is increased, the BEAT rate is increased, and the FDII tax break is made less
generous starting in 2026. While inadequate, these changes would still move the
international tax system toward one that raises more revenue and less of incentive
to shift profits and jobs offshore. It is likely that multinational corporations and their
supporters will attempt to prevent these higher rates from going into effect by either
delaying them or making the lower rates permanent, but these efforts would represent a
step back from tax reform and should be rejected.
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EXISTING LEGISLATIVE PROPOSALS

Lawmakers have been moving quickly to introduce legislation to fix problems created
by the new international tax system. Several bills would make significant progress in
achieving the various broad policy changes discussed above.

The most comprehensive legislation released to end offshore tax avoidance is the No
Tax Breaks for Outsourcing Act, originally introduced in the House of Representatives®
by the ranking member of the Tax Policy Subcommittee of the Ways and Means
Committee Rep. Lloyd Doggett and originally introduced in the Senate®* by Senate
Finance Committee Member Sheldon Whitehouse. The bill would eliminate the specified
tangible assets factor, eliminate the 50 percent deduction for GILTI, eliminate the
exemption of foreign oil and gas income from taxation, eliminate the deduction on FDII,
tighten the definition of a foreign corporation, and restrict the deductibility of excess
interest payment. This bill would go a long way to shutting down offshore tax avoidance
and restoring fairness to the tax system.’®

The Close Tax Loopholes That Outsource American Jobs Act, introduced by
Rep. Rosa Delauro, takes a narrower approach.® This legislation would eliminate the
deduction on GILTI income (thus increasing the rate on GILTI to 21 percent), but leave the
rest of the international provision intact.

The Per-Country Minimum Act introduced by Ranking Member of the Transportation
Committee Rep. Peter DeFazio, would serve to reshape the current GILTI taxation regime
into a higher and more effective minimum tax.¥” It would accomplish this by applying
the tax on GILTl on a per-country basis, rather than a worldwide consolidated basis, as
is done under the current system and under the Doggett-Whitehouse bill. In addition,
the bill would eliminate the specified tangible assets factor and match the deduction
on GILTI to the deduction on FDII, meaning that companies would pay an effective rate
of 13.125 percent, rather than 10.5 percent. This bill would reduce the incentive to shift
real operations offshore, prevent companies from avoiding taxes by blending their tax
rates from high- and low-tax jurisdictions, and raise the minimum tax rate on foreign
earnings.*®

While no new legislation requiring country-by-country reporting has been introduced
following the passage of the TCJA, two pieces of legislation were introduced in 2017
that would require full public disclosure of important financial information. The Stop
Tax Haven Abuse Act, another bill originally sponsored by Sen. Whitehouse and Rep.
Doggett, includes country-by-country disclosure as one of its many provisions aimed at
stopping tax avoidance under the previous international tax regime.* In addition, Rep.
Mark Pocan introduced the Tax Fairness and Transparency Act, which would require
full public country-by-country disclosure in addition to moving the old international
system to a full worldwide tax system.4©

As lawmakers look to reform the international tax code, they should use the broad
tax policy goals and legislation outlined above as a starting point for achieving an
international tax code free of offshore tax gaming. Lawmakers should not wait to finally
get the U.S. international tax system in order.
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TABLE 5

How Recently Proposed Legislation Would Amend Components of the Tax
Cuts and Jobs Act

Hypothetical Ideal

Legislation

Sponsor

GILTI

FDII

BEAT

Foreign Tax Credit

Inversions

Transparency

Other

NA

Eliminates both GILTI
breaks (the exemption
equal to 10% of tangible
assets and the lower
effective rate).

Repealed.

Strengthened. (For
example, prevent
earnings stripping from
being disguised as cost
of goods payments.)

Applied on per country
basis to block cross-
crediting.

Blocked. An American
corporation cannot
claim to be foreign for
tax purposes after a
merger if the majority
of its ownership is
unchanged or it is
managed from the U.S.

Country-by-country
reporting.

Special exemption for
oil and gas profits from
GILTI tax repealed. Limits
on interest deductions

strengthened.

No Tax Breaks for
Outsourcing Act

Sheldon Whitehouse

Eliminates both GILTI
breaks (the exemption
equal to 10% of tangible
assets and the lower
effective rate).

Repealed.

No change.

No change.

Blocked. An American
corporation cannot
claim to be foreign for
tax purposes after a
merger if the majority
of its ownership is
unchanged or it is
managed from the U.S.

No change.

Special exemption for
oil and gas profits from
GILTI tax repealed. Limits
on interest deductions

strengthened.

Rep. Lloyd Doggett, Sen.

Close Tax Loopholes
That Outsource
American Jobs Act

Rep. Rosa DelLauro

Eliminates one of the
GILTI breaks (the lower
effective rate).

No change.

No change.

No change.

No change.

No change.

No other changes.

Per-Country
Minimum Act

Rep. Peter DeFazio

Eliminates one of
the GILTI breaks (the
exemption equal to

10% of tangible assets)
and slightly reduces
the other (the lower
effective rate) so that

offshore profits are not
effectively taxed less
than FDII.

No change.

No change.

Applied on per-country
basis to block cross-
crediting.

No change.

No change.

No other changes.
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